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The second issue is whether the Regional Judicial Officer erred in determining that
Respondent is liable for violating Count 1V as alleged by the Region for failure to have overfill
prevention equipment. In the Complaint, the Region alleged that:

From at least August 1, 2013 through at least April 9, 2018, Respondent failed [to]

use overfill prevention equipment that automatically shuts off flow into the tank

when the tank is more than 95 percent full or alerted the transfer operator when the
tank is no more than 90 percent full by restricting the flow into the tank or triggering

a high level alarm for the UST-001, UST-002, UST-003, UST-004 and UST-005

UST systems.

EY 151 7. Compl. §49. The Region further alleged that failure to use the overfill prevention
equipment specified above constitutes a violation of 9 Va. Admin. Code § 25-580-60(4)
and 9 Va. Admin. Code § 25-580-50(3)(a)(2). Id. § 50. The Region reiterated its
allegation in its Motion for Default, and cited to an undated copy of the Virginia
regulations in support, attached as Exhibit P. Motion for Default at 5 (citing Exhibit P).
The Regional Judicial Officer determined that Respondent was liable for the violation as
alleged by the Region. Default Order at 15-16. However, as amended since 2004,' 9 Va.
Admin. Code § 25-580-50(3)(a)(2) states that owners and operators “must use the
following overfill prevention equipment”:

Overfill prevention equipment that will:

(a) Automatically shut off flow into the tank when the tank is no more
than 95% full,

(b) Alert the transfer operator when the tank is no more than 90% full by
restricting the flow into the tank or triggering a high-level alarm; or

— I See 20 Va. Reg. 1505, 1505 (Feb. 23, 2004) (finalizing amendments)
(http://register.dls virginia.gov/vol20/iss12/v20i12.pdf); see also 19 Va. Reg. 3486, 3493 (Aug.
11, 2003) (language of proposed and ultimately finalized amendments)
(http://register.dls.virginia.gov/vol 19/iss24/v19i24 pdf).
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